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STATEMENT OF THE CASE.

This is an action at law upon a fire insurance policy to

recover for the burning of a quartz-mill near Hailey in

Idaho. The suit was begun in the State Court and was

removed to the United States Circuit Court for the South-

ern District of Idaho, where it was tried before a jury, and

a judgment for $10,000 and interest was entered on verdict

in favor of plaintiff, from which judgment this appeal is

brought.

The evidence shows that the plaintiff, an Idaho corpora-

tion, being the owner of a frame quartz-mill building, in-

sured the premises for one year against loss by fire with

the defendant insurance company; the policy being dated

October 20th, 1902, and originally covering $4,000 loss on



the building, and $6,000 on machinery therein, exclusive of

engine and boiler, which was afterward altered (p. 3) so

as to cover $4,000 on building, |3,000 on engine and boiler,

and $3,000 on other machinery. The policy is set

out in full in the complaint, and contains the clause : (p. 4)

"Warranted by the insured that during such time as the

"within described buildings or works are idle or not in

"operation, whether closed for repairs, or during the ab-

"sence of workmen, or otherwise (except as otherwise

"herein provided) one or more Avatchmen shall be on duty

"constantly, day and night, in and immediately about the

"said buildings or works, and if the said buildings or works

"shall at any time remain shut down for more than thirty

"(30) days, notice shall be given this company, and per-

"mission to remain so shut down shall be obtained and en-

"dorsed hereon, or this policy shall be null and void. It

"is understood that in the event of loss or damage under

"this policy, this compan^^ shall not be liable for more than

"three-fourths the actual cash value of the property hereby

"insured, as of the time immediately preceding such loss."

The answer (pp. 39, 40) sets up as defenses the breach

by the insured of this "Avatchman clause,'' and "thirty

day clause."

On August 19th, 1903, within one year after the date

of the policy, the insured premises and machinery were

entirely destroyed by fire. On August 26th, 1903, it was

agreed in writing betAveen plaintiff and defendant (pp.

100, 101) that the total loss to plaintiff by the fire ha<i

been $10,335.75, of which $1,970 was on the boiler and en-



gine, |4,889.56 was on the other machinery, and $3,476.19

was on the building; and it was further agreed that said

valuation did not in any respect waive any of the condi-

tions of the policy, and was without prejudice to any de-

fenses by the insurance company (pp. 99, 101).

The principal witness present at the fire Avas W. J. Lewis^

who at the time of the trial was incarcerated in the State

Penitentiary at Boise City, under conviction of felony

(p. 69, 75). He had been employed at the plaintiff's mill

about four months immediately prior to the fire, during

which time the mill was shut down continuously (p. 75).

He testified that he was employed as watchman and also

to do the ^^representing work" (p. 67) meaning the devel-

opment or assessment work necessary to hold the mining

claim under the United States Mineral Statutes. The

fire had occurred at night after Lewis had gone to bed

(p. 67). It was about midnight (p. 74). He saw from

his window that the blacksmith shop and hoist were afire.

The mill was not then burning (p. 67). He stopped to get

his Avife and their two children up and to take out his sew-

ing machine and a trunk or so (p. 68), although the map

(p. 98) shows that the house was 200 feet from the fire,

and the wind was blowing in the contrary direction, from

the hoist toward the mill (p. 68) . By the time he had done

all this and got buckets, the mill was burning (p. 68), and

lie did nothing toward putting the fire out because it was

useless (p. 68) . There was no other person around the mill

orhoist that niglit except Lewis and his family (p. 69) . Itwas

three-quarters of a mile from the nearest neighbor (p. 69).



He was accustomed to go through the mill once every night,

and had done so about sunset the night before the fire (p.

70). He did not get up during the night, but lay with his

head in the window (
p. 70 ) . A man could not stay up all

day and all night too, and he had never stayed up all night

during the entire time he was there as watchman ( p 71 )

.

H. J. Allen^ the President of the plaintiff corporation,

testified (p. 78) that the mill never had run longer than

about three months, and had been closed down prior to the

fire probably about 19 or 20 months.

H. R. Plughoff^ one of plaintiff's directors, testified

(p. 57) that the mill was not in operation at the time it

was insured, and that Boone, who was defendant's agent

at the time, was acquainted with the fact. He further tes-

tified that at the time of the fire Lewis was the only watch-

man whom plaintiff had, and that he was working and

watchman both (p. 58) ; that Lewis during the time he was

watchman did not continuously stay in the mill and watch

it during the night-time (p. 58). That previous to the is-

suance of the policy in suit, Boone, the insurance agent,

had insured the property in some other company, and after

60 or 90 days had cancelled the policy, telling witness that

the insurance company objected to the mill being closed

down, and that Boone had thereupon brought to witness

the policy in suit, saying that it had been issue<:l direct

from the home office in San Francisco (p. 62) and that

Boone knew the mill was closed down at that time.

S. D. Boone, testifying for plaintiff, said that at the

time of issuing the policy sued on he had been defendant's



local agent at Hailey, and that he had knowledge at that

time that the mill was not in operation. He was allowed

to testify, against objection, to his recollection of a letter

which he said he had written to the defendant's general

office at San Francisco in forwarding the application for

the policy, to the effect that it was a good property, with

a sale pending, and that while the mill w^as idle temporar-

ily, it would be in operation in a month or so (p. 64 )
, and

that the company sent the policy to him and he delivered

it (p. 65). He further testified that written permission

for the mill to remain idle was never asked by plaintiff or

granted by him (p. 66).

Defendant's witnesses Gabrielson and Honeyman^ who

had acted as adjusters and had visited the premises for

that purpose soon after the fire, testified (pp. 80, 81, 88,

89) that Lewis then told them that he had received no in-

structions from plaintiff to act as watchman ; that he was

there to do assessment work on the mining claim and did

not stay up at night, and that there was no night watch-

man. Lewis when questioned as to this conversation did

not deny it (p. 70).

Specification of Errors.

The exceptions taken by defendant and assigned as error

upon this appeal (pp. 120-131) are voluminous, but may

be condensed into the following propositions:

(1) That the watchman clause of the policy had not

been complied with or waived.

(2) That the mill had remained shut down more than

thirty days without the stipulated permission.
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(3) That under the three-fourths clause of the policy

and the stipulation as to value, the damages in no event

could exceed $7,084.65.

(4) That Boone was permitted to testify that he had

written to defendant's San Francisco office that the mill

was not in operation.

ARGUMENT,

1. Watchman Clause,

We have quoted from the policy the warranty by the as-

sured that during such time as the insured property was

idle or not in operation "one or more watchmen shall be

"kept on duty constantly, day and night, in and immedi-

"ately about the said buildings or works." The complaint

avers (p. 14) that the plaintiff had duly performed all

the conditions on its part to be performed, which allegation

the answer denies (p. 35) ; and the answer further avers

(p. 39) that for more than 60 days before the fire no watch-

man had been kept on duty day or night at the works,

whereby the policy had been avoided.

Plaintiff does not claim to have employed any watchman

other than Lewis, who did assessment work as a miner,

looked after the machinery, and incidentally "watched."

He was never on duty at night, except by sleeping in a

bunk-house more than 200 feet from the mill. He had no

instructions as watchman, and when he saw the hoist burn-

ing he devoted all his efforts to unnecessary care for his

own belongings without attempting to save the mill. The

Court charged the jury (p. 95) that the "keeping" of one

watchman would be a compliance with the terms of the



policy; and that if only one was kept, it must have been

contemplated by the policy that he must have a reasonable

time to sleei3, and that it was a question for the jury

whether the watchman clause had been complied with.

We respectfully urge that these instructions erred both

in the fact and in the law.

The warranty in the policy was not as stated by the

Court, that the plaintiff would *^keep one or more watch-

men," but that "one or more watchmen shall he on duty

constantlyy day and night, in and immediately about" the

insured buildings during such time as they may be idle.

Plaintiff was at liberty to have only one watchman on duty

at any time, but it was bound to arrange matters so that

at least one watchman would be on duty at all times. This

requirement differs vastly from keeping only one watch-

man.

We claim that there was no evidence to go to the jury

that the "watchman clause" had been complied with, and

that even if there had been sufficient evidence, the Judge's

misstatement of the warranty in his charge deprived ap-

pellant of its actual defense upon the merits, and practi-

cally instructed the jury to bring in its verdict for the

plaintiff.

The warranty in question is part of the usual or standard

form of policy in use by all American fire underwriters

and has been repeatedly construed and enforced by the

Courts.

In McKenzie vs. Scottish Union etc. Co., 112 Cal., 548,

where a policy having the same clause was sued on, the
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proofs showed that a man had been employed to watch the

insured mill and generally to care for the property with

authority to employ a night watchman as long as he

thought necessary. He kept a night watchman for thirteen

days, and then found him asleep and discharged him, and

after that did the night watching himself. His habit was

to remain up until 10 o'clock p. m.^ go to the mill at thai

hour, look around, go to bed at his house 300 or 400 yards

away, then to wake up at 2 or 3 o'clock and go dow^n to

the mill again, and "take a walk around down through

there," and then go back to bed for the remainder of the

night. Upon this evidence, which was far more favorable

to the plaintiff than the case at bar, the Court ruled

:

"To have a watchman, w ho during the night only visited

"the w^orks before bed time, and again at two or three

"o'clock in the morning, and who during the rest of the

"night slept in a house from 350 to 400 yards from the mill,

"and from which it was only partially visible, is far from

"complying w^ith a covenant or warranty that ^during such

"time as the within described buildings or works are idle

"or not in operation, whether closed for repairs or during

"the absence of workmen, or otherwise, one or more watch-

"men shall be on duty constantly, day and night, in and

"immediately about the said buildings or works.' We as-

"sume that during the day the witness Smith and the men

"engaged wath him in removing lumber from the mill-yard

"were in such proximity to the mill as to enable them to

"watch it ; but to sleep over a fifth of a mile from it at night

"and to only visit it twice during each night was not to be



"on duty as a watchman constantly in and immediately

"about the buildings."

The same clause was again under consideration in the

case of Wenzel vs. Commercial Insurance Company, 67 Cal.

440, and was upheld, the Court saying

:

"A watchman, according to Webster, is a sentinel, and a

"watchman of a building is one who takes care of it during

"the nighttime/^

In Trojan Mining Company vs. Firemen's Ins. Co.^ 67

Cal., 27; the insurance policy sued on contained the clause

"It is agreed and understood that during such times as the

"above works are idle, a watchman shall be employed by

"the assured to be in and upon the premises day and night."

The Court found that no watchman was in or upon the

premises nightly after the hour of ten o'clock until an

early hour of each morning thereafter, and that the watch-

man employed by the plaintiff slept nightly in a small

building on the other side of the road about 100 or 120

feet distant from the insured premises and that the watch-

man kept a watchdog in the insured building which had the

whole range of the building on the inside, and was accus-

tomed to bark loudly when any stranger approached the

building. The Supreme Court succinctly said that these

facts showed that plaintiff was not entitled to recover.

In Rankin vs. Amazon Insurance Company, 89 Cal., 203,

the policy contained the same clause as in Trojan Min-

ing Company vs. Firemen's Insurance Company, supra,

and the Supreme Court in passing upon the facts said:

"In the case before us the terms of the warranty are ex-
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"plicit as to the time of keeping a watch, and on the undis-

"puted evidence we think the Court ought to have held

"that the plaintiffs had not complied therewith. The mill

*'was idle for two months prior to the destruction thereof

"by fire, and the evidence shoAvs that plaintiffs did not em-

"ploy a watchman *to be in and about the premises day and

"night/ A watchman was employed, but he was not in-

"structed to watch the premises at night, and as a matter

"of fact, slept every night in a building distant three hun-

"dred or four hundred feet from the mill. Mr. Minear,

"the superintendent, testified that McMurray, the watch-

"man, was not instructed to watch the premises during the

"night, that his instructions were not special, ^either at day

"or night.' In the nature of things, it could not be ex-

"pected that one man could watch the buildings day and

"night (only one watchman was employed) ; but that if it

"be assumed that he could, no one was employed to do so.

"There is no ambiguity in the phrase ^da^^ and night.' We
"do not need a dictionary, nor a law book, nor the testimony

"of an expert, to tell us that a man avIio is employed to

"watch in the daytime, and who is permitted to sleep at

"night is not a ^watchman at night.' (
Quoting Brooks vs,

"^. F. Ins. Co.

J

11 Mo., App., 349. ) It is not a case of mere

"negligence. If a loss is occasioned by the raere fault or neg-

"ligence of the watchman, unaffected by fraud or design on

"the part of the insured, it is within the protection of the

"policy; but to entitle the insured to recover, it must ap-

"pear that he has in good faith employed a watchman to

"perform the duties required by the terms of the war-

"ranty."
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In Brooks vs. Standard Ins. Co., 11 Mo. App. 350, the

policy contained a warranty that "there shall be a watch-

man kept on the premises at night and on Sundays." The

evidence showed that no person was employed to watch

in the mill at night, but a person was employed to work

during the day and to sleep in the mill at night. The trial

court left to the jury the question whether this person

was a watchman or not. The Court of Appeals reversed

the judgment on this point sajang: "We think this was

"error. We do not need a dictionary, nor a law book, nor

"the testimony of an expert to tell us that a man who is

"emploj^ed to work in the daytime, and who is permitted

"to sleep at night, is not a watchman at night. Where

"the construction of a contract upon which the rights of

"parties litigant depend is drawn in question, it is the

"duty of the Court to expound its meaning to the jury,

"and it is error to leave its meaning to be determined by

"them, and if the construction of a contract is left to the

"jury, and they construe it wrongfully, it will be ground

"for reversing the judgment. That was clearly the case

"here.'*

In Snyder vs. Home Insurance Company, 133 Fed. 848,

a policy of marine insurance contained the following pro-

vision: "Warranted by the insured that the said vessel

"shall at all times have a competent watchman on board."

A watchman was employed who was temporarily absent

when the vessel was injured at the wharf. The Court held

this to be a breach of the warranty which barred recovery

whether it had conduced to injury or not.
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In Ametican and English Encyclopaedia of Laio, 2nd

Ed., Vol. 13, page 283 ; under the title of "Fire Insurance,"

the text contains the following comment upon this subject

:

"The care of the premises at night by a watchman was

"formerly provided for through a statement to this effect

"in the application, and such a statement was treated as

"a promissory warranty the breach of w^hich forfeited the

"policy, or at least as a representation material to the

"risk and required to be substantially observed. Some-

"times, however, such statements were considered as mere

"descriptions of the existing state of affairs, imposing no

"obligation on the insured to continue them. It was prob-

"ably through the failure of the statement required in the

"application to prove effective that the clause requiring

"the insured to keep a watchman on the premises, which

"now forms a part of the standard fire policy when in-

"suring mills and factories, was inserted. This require-

"ment, of course, is valid, and a failure to comply with it

"will result in a forfeiture of the insurance."

We respectfully submit that in the case at bar the facts

were undisputed that the building had been idle for months

before the fire ; and only one watchman was employed, w^ho

was neither instructed nor expected to watch the premises

at night, and who was not on duty at the time the fire oc-

curred. Under these conditions, it was error for the trial

court to leave to the jury the determination of the question

whether the "watchman clause" had been complied with;

and it was error for him to instruct them that the policy

left to the plaintiff to say whether or not it would employ
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more than one watchman. On the contrary, the jury should

have been instructed to find a verdict upon this issue in

favor of the defendant.

2. That the works were shut down tvithout permission.

The policy sued on, as we have said, contained the clause

that "if the said buildings or works shall at any time re-

"main shut down for more than thirty days, notice shall be

^^given to this compam^, and permission to remain so shut

"down be obtained and endorsed hereon or this policy shall

"be null and void."

It is admitted by plaintiiT's witnesses (pp. 75, 78) that

the mill Vv'as shut down at the date of the policy and re-

mained shut down until the fire, about eleven months ; and

there is no pretense that any written permission to remain

shut down was ever asked or granted. Plaintiff claims,

however, that the clause was waived by the issuance of

the policy with knoAvledge that the mill was not in opera-

tion. The evidence on the subject of waiver is that the mill

was shut down at the time it was insured, which fact was

known to defendant's local agent Boone (pp. 54, 64), and

that Boone in transmitting to the Company the application

for insurance wrote that the mill was not in operation then,

but he believed it would be in a month or so (p. 64, 65) ;

that a sale was pending, when the mill would be started

up (p. 66). Upon this evidence the Court charged the

jury (94) that if they found that the local agent of the

company knew that the property was idle and communi-

cated that fact to the company before the policy was

issued, then the "shut down clause" was waived and the
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policy was enforceable notwithstanding the works re-

mained idle.

We respectfully urge that this instruction entirely mis-

construes the clause in question. The insured had permis-

sion by the express terms of the clause to keep the mill

shut down for thirty days after the date of the policy. No

waiver therefore could possibly be implied from the is-

suance of the policy while the mill was idle. The insur-

ance company was told that the mill would start up "in

a month or so.'' It had the right to assume that the insured

at the end of thirty days would either start the mill or

apply for an extension as required by the policy.

In Bartlett vs. British American Ins. Co.y 11 Pac, 812,

the action was on a fire insurance policy on a dwelling,

which provided that the insurance should become void if

the building was vacant for ten days. The insured claimed

that this clause was waived because the building was

vacant when the policy was issued. The Court said : "We

"think under the terms of the policy it was wholly imma-

"terial to respondent whether the building was vacant or

"occupied at the time the policy was issued. In either

"case, it undertook to bind itself for a period of ten days.

"The contract provided that the policy should become void

"if the building should then be or should thereafter be-

"come vacant and should so remain for ten days. It will

"be observed that the policy did not require that the prop-

"erty should be then occupied, but rather that if it was

"then unoccupied and remained so for ten daj's without

"respondent's consent, it should become void. The con-
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"tract by its terms was undoubtedly good against loss which

''might have occurred within ten days, but not for loss

"occurring after that time unless respondent had consented

"to an extension of the period of vacancy. The said pro-

"vision of the contract seems to be plain and unambiguous

"and the facts bring this case squarely within it, thus ren-

"dering the policy void"; (distinguishing cases where pol-

icy gives no period of vacancy).

The same clause was similarly construed by the Su-

preme Court of Pennsylvania in Moore vs. Niagara Fire

Ins. Company
J 48 Atl. 869. In its opinion the Court says:

"It will be observed that the provision quoted (the ten day

"clause) predicates the avoidance of the insurance upon

"either of two conditions: (a) The property being vacant

"and so remaining for ten days, or (b) its becoming vacant

"after being occupied, and then remaining vacant for ten

"days. The former has reference to a state of things pres-

"ently existing when the policy is issued, and continuing

"thenceforth without interruption. The latter assumes a

"policy already existing and valid in its inception, and

"refers to a vacancy commencing in the future. It is a

"mistake, however, to suppose that the condition (a) un-

"dertakes to avoid the insurance simply because the build-

"ing is unoccupied when insured. On the contrary, it con-

"templates that possibility as consistent with the attach-

"ing of the policy. In order to come within the operation

"of the condition, there must be both a present vacancy

"and a continuance thereof for ten days.

"The effect of the provision being as stated, there is no
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"relevancy to this case in the decisions which say where an

"insurance company insures a vacant property knowing

"or not caring that it is vacant, a clause in the policy

"avoiding the insurance if the property be vacant must

"be deemed waived and the company held estopped from

"taking advantage of it. * * * * or in those

"which, basing themselves upon such decisions, treat the

"provision in this policy as identical in effect with the

"clauses there passed upon. * « * -^q^ again,

"are those cases of any persuasive value which deal with

"non-occupancy clauses not limiting the period of vacancy

;

"for the absence of such a limit seems to be a material ele-

"ment in determining their effect, and the extent of the

"waiver implied in the insurance of an unoccupied build-

"ing." The judgment for defendant was affirmed.

In Thomas vs. Hartford Fire Insurance Company, (Ky.)

53 S. W. 297, the property insured was a dwelling house,

and the policy contained the ten-day clause above quoted.

The Court held that breach of this covenant had avoided

the policy, saying : "The house was unoccupied at the date

of the issuance of the policy. No one lived in it. We may

assume that if the tenant had moved into the house on the

tenth day after the date of the policy, the policy would

have been perfectly valid." On rehearing, reported in 56

S. W. 264, the Court distinguishes the case from others in

which a waiver is implied by accepting a policy with knowl-

edge that the building is vacant, saying that the clause "is

"not a provision as to the status of the property at that

"time, but a provision in future that if during the period
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<icovered by the policy, the premises should be unoccupied

"for more than ten consecutive days, the policy should be-

"come void. There was no existing status to waive. The

"policy when issued was perfectly valid and continued

"valid until after the expiration of the ten-day vacancy.

"Under the terms of this policy, it made no difference

"whether the house was vacant wiien the policy was issued

"or not. The contract teas that it should not thereafter

"he vacant for more than ten consecutive days. No ques-

"tion arises here of fraud, concealment, failure to make in-

"quiry or waiver."

In Burnetts Administrator vs. German-American Ins.

Company (Ky) 45 S. W., 109, the policy of insurance upon

a dwelling house contained the same ten-day clause. On

April 1st, the insurance company endorsed upon the policy

permission to allow^ the premises to remain vacant for

thirty days, and agreed orally with the insured that at the

expiration of the thirt}^ days a further extension would be

granted if desired. No further request was made. The

Court held that the permission expired on May 1st, and

that the company was not liable for a loss thereafter oc-

curring, the building remaining vacant.

In Queen Insurance Company vs. Chadicick (Texas)

35 S. W., 26, the policy of insurance upon a dwelling house

contained the same ten-day clause. It was held that this

clause was not waived because the policy issued when the

premises were vacant with the knowledge of the insurer,

the Court saying: "In this case the policy permits a va-

"cancy not to exceed ten days. By the terms of the policy
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"it is not the mere fact of a vacancy that renders it void,

"but to have that result the vacancy must continue for ten

"days. Hence there was no inconsistency between the

"terms of the policy and the fact of the house being vacant,

"and appellant knowing of such vacancy, at the time the

"policy was issued. It might have remained unoccupied

"for nine days without contravening any provision of the

"policy, but by the very terms of that instrument, when it

"remained vacant for ten days, the policy was void. There-

"fore we conclude that the vacancy clause in the policy

"was not waived."

To the same effect is the decision of Ranspach vs. Ten-

tonia Fire Insurance Company (Mich.) 67 N. W., 967.

In England vs. Westchester Fire Insurance Company

(Wis.) 51 N. W., 954, the policy of insurance on a barn

contained the same ten-day clause. It was held that the

clause was not waived because the barn was vacant a I the

time of issuance of the policy, to the company's knowledge

;

that there was no consent thereby implied; nor was the

company charged with notice of non-occupancy. The Court

further held that there was no evidence whatever of any

waiver, and that the Court erred in not directing a verdict

for the defendant instead of for the plaintiff.

In Connecticut Fire Insurance Company vs. Tilley^ (Va.)

14 S. E., 851 ; the Court said : "It is contended by the de-

"fendant in error that the company waived the non-occu-

"pancy clause by insuring the buildings when vacant. We
"do not think this is so. The policy allowed twenty days

"to get the buildings occupied. * • This was a
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uwaiver for twenty days only ; an express insistence on the

"non-occupancy clause afterward."

In Hartford Fire Insurance Company vs. Post, 62 S. W.,

140 ; the policy sued on was upon a lumber yard and pro-

vided that a clear space of 100 feet should be kept between

theinsured lumber and the drying kiln. Theevidence showed

that at the time of writing the policy defendant knew that

the lumber was not so piled, and the Court held in its first

opinion that the issuance of the policy was a waiver of the

"clear space" clause, but upon rehearing it reversed its

previous opinion, saying: "The character of the insured

"property being such that it could be easily moved, it would

"seem that the acceptance by the appellee of a policy con-

"taining such a clause would require that he remove any

"lumber that might be within less than 100 feet of the kiln

"at the time the policy was issued, and that the waiver of

"said clause which might be presumed from the issuance

"of the policy with knowledge of existing conditions would

"only be to the extent of allowing appellee a reasonable

"time within which to comply with the provisions of the

"policy."

In Keicinarket Savings Bank vs. Royal Insurance Co.,

150 Mass., 374; the policy of insurance contained the con-

dition that the policy should be void "if the premises hereby

"insured shall become vacant by the removal of the owner

"or occupant, and so remain vacant for more than thirty

"days without the assent in writing or in printing of the

"company." The buildings Avere vacant with the knowl-

edge of the insurance company at the time the policy was
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issued, and so remained until they were destroyed by fire

nesiTlj seven months after. The policy also contained the

words "permission to remain vacant thirty days without

prejudice." The Court says : "The effect of this arrange-

"ment taken as whole was to leave the rights of the parties

"after the expiration of the thirty days precisely the same

"as if the buildings had been occupied when the insurance

"was effected/' and the policy was held to be avoided by

failure to obtain permission that the premises should re-

main vacant.

In Eotchkiss vs. Home Insurance Company of Neiv York

58 (Wis.), 297, the policy contained the provision that if

the premises "shall become vacant o^ unoccupied and so

remain, this policy shall be void." At the time of the is-

suance of the policy the assured stated to the agent of the

company that the premises were unoccupied, but that they

would be occupied in two or three weeks. The Court held

that there was a waiver as to the condition as to occupancy

with respect to the time when the policy was issued and no

further, and the premises having continued to be unoc-

cupied, the company was not liable for the loss occurring

one week after the renewal.

In Royal Insurance Company vs. Lubelsky, 86 Ala., 530

;

5 Southern, 768, the policy of insurance on a dwelling

house provided that if it should become vacant or unoc-

cupied without written permission endorsed on the policy,

the policy should be void. At the time the policy was is-

sued the building was being erected. It was intended that

the house should be leased on completion, and the com-
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pany^s agents were so informed, and it was leased two

months after the issuing of the policy, but afterwards be-

came vacant and unoccupied and remained so fourteen days

when it was burned. The assured having had knowledge

of the vacancy and not having procured permission there-

for, the Court held that the policy was forfeited.

We refer also to Brchm Lumber Company vs. Svea Insur-

ance Company^ 79 Pac. ,34; Maness vs. Sun Ins. Co., 32

S. W., 326; and Cronin vs. Fire Association of Philadel-

phia, 82 N. W., 45, as showing that the violation of the

vacancy clause avoids the policy.

We respectfully urge therefore that the defendant in-

surance company having knowledge that the insured

premises were shut down, and being assured that they

would resume operations "in a month or so" was perfectly

justified in issuing a policy giving permission to the in-

sured to remain shut down for thirty days and requiring

it to obtain written permission for any further extension.

It had a right to suppose that the terms of the policy

would be complied with by the plaintiff and to rely for its

defense upon this violation of the contract. The Court,

however, expressly charged the jury (p. 94) that if the

defendant's agent knew the property was idle and before

writing the policy he communicated that fact to his com-

pany and that it thereupon issued the policy, then the

company thereby waived that question and its policy would

be valid notwithstanding the fact that the property was

idle contrary to the terms of the policy.

We submit that this charge was against law and that

the verdict was contrary to the evidence upon the point.
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Third—That the verdict was excessive.

The policy at the time of the fire (p. 3) covered $4,000

on frame quartz mill buildings; |3,000 on boiler and en-

gine, and $3,000 on fixed and movable machinery con-

tained in the building. It contains a clause (p. 4) that

"in the event of loss or damage under this policy, this

company shall not be liable for more than three-fourths the

actual cash value of the property hereby insured as of the

time immediately preceding such loss.^' The complaint

avers (p. 15) a total loss by the fire of $19,351.75 and an

agreement between the parties that the loss and damage

to the property described in said policy was $10,335.75.

The answer (p. 36, 37) admits the adjustment at $10,-

335.75, but denies liability except to the extent of the

amount stated in the conditions and conditioned by the

policy. The only evidence as to damage is the stipulation

referred to (pp. 100, 101) which was relied upon by both

parties (see testimony pp. 61, 62 and 87). By that adjust-

ment the damage to the frame quartz-mill building was

fixed at $3,476.19; the damage to the boiler and engine was

fixed at $1,970 ; and to the other fixed and movable machin-

ery at $4,889.56. Applying the three-fourths clause to these

items, it appears that the insurance company was liable

for three-fourths of the $3,476.19, being $2,607.15 upon

the quartz-mill building, and for $1,477.50 on the engine

and boiler, and for $3,000 (the total amount of its insur-

ance thereon) on the other fixed and movable machinery.

These items aggregate $7,084.65, which is the total sum

for which the company could be liable under any view
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of the evidence, and without regard to any defenses upon

the policy. In this state of the pleadings and proofs, the

Court charged the jury (96) ^4t seems from a paper in-

troduced in evidence that the parties agreed that the prop-

erty burned was of the value of about $19,000, on which

the insurance was $10,000. You cannot find beyond the

amount of $10,000 with legal interest thereon.''

This instruction entirely ignores the three-fourths clause

and instructs the jury that plaintiff can recover $4889 on

fixed and movable machinery, which by the terms of the

policy it only insured for $3,000. If we add the entire loss

on the engine and boilers and on the quartz-mill, and the

$3,000 insurance on other fixed and movable machinery,

without any deduction whatever under the three-fourths

clause, the total is only $8,446.19. The charge simply ig-

nored the terms of the policy and of the stipulation. No

theory of the case entitles plaintiff to claim more than

$7,084.65.

4. Boone's testimony.

Our remaining exception is based upon the Court's rul-

ing (p. 64) allowing Boone to answer the question : "State

what you wrote the company." Boone had been its local

agent at Hailey when the policy was issued and knew when

plaintiff applied for the insurance that the mill was shut

down. In order to show waiver of the "shut down clause,''

it was necessary for plaintiff to prove that defendant had

issued the policy with notice of this fact, and the object of

the question was to supply this evidence. The question was

objected to as incompetent, the letter being the best evidence,
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but thL^Court overruled the objection, aliowinglBoone to tes-

tify that he had written to defendants San Francisco office

a letter telling them that the mill was not in operation, but

would be in "a month or so" ; and that the company there-

upon issued the policy. Defendant was given no notice or

demand for the production of this letter and we suppose

it to be elementary law that secondary evidence of its con-

tents should not be received in the absence of such notice

and against defendant's objection. That the evidence was

material sufficiently appears from the Judge's charge

(p. 94), where the jury was substantially directed to find

a verdict for the plaintiff if they believed that Boone sent

such a letter.

Section 724 U. S. Revised Statutes provides for the pro-

duction of such papers on due notice and motion under

penalty of judgment by default. There was therefore no

necessity for overturning the venerable rules of evidence

for plaintiff's benefit. The ruling was erroneous.

Vasse vs. Mifflin, Fed. Cas. 16895, 4 Wash. C. C.

519;

Foster's Federal Practice^ Sec. 372.

We therefore submit that each of our four exceptions

herein argued is well taken, and that the judgment ap-

pealed from should be reversed.

George G. Pickett^

Defendant's Attorney.
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Charles P. Eells^

of Counsel.


